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1. General Overview

In November 2023, the Italian Government and the Albanian Government signed a
protocol regarding illegal migration. Without going into the details of the protocol', two areas
in Albania — one area is located in the port of Shéngjin, while the second area is in Gjadér,
Lezhé — with a total area of 77,700 m’is given to the Italian authorities for use without
compensation for 5 years (article 3), with the possibility of silent renewal for another 5 years
(article 13(2)), to host not more than 3.000 illegal migrants, who do not have the right to
enter and stay in Italy. According to the provisions of the Migration Protocol, the Albanian
side grants the Italian party the right to build and manage the necessary structures in these
areas following Italian legislation, without the need for a building permit or other similar
formalities required by Albanian legislation. Nevertheless, the Italian side must notify the
Albanian authorities in advance of the project and hand over the documentation related to
the stability and functionality of the structures (Article 5(1)). The Italian authorities will
manage the structures according to Italian and EU legislation, and any disputes between these
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ISSN 2284-3531 Ordine internazionale e divitti umani, (2024), pp. 305-313.



Comments on the Albanian Constitutional Conrt 1'2-24 306

authorities and the migrants who will be accommodated in these structures will be subject
exclusively to Italian jurisdiction (Article 4(2)). The competent Albanian authorities will allow
the entry and stay in the Albanian territory of migrants sheltered in structures and the transfer
to and from these structures to the competent Italian authorities (Article 4(4)). The Italian
authorities will take all the necessary measures to ensure the stay of migrants within the zones,
not allowing their unauthorized exit to the rest of the Albanian territory (Article 6(5)).
Nevertheless, if migrants pass onto Albanian territory, Albanian authorities will accompany
them to these structures (Article 6(0)).

Although the signature of this protocol was done in November 2023, its drafting
started in May 2023. In particular, on 23.05.2023, the ambassador of the Republic of Italy in
Albania wrote a verbal note informing the general secretary of the Council of Ministers of
initiating actions for a possible agreement between Italy and Albania to manage illegal
migration. Later, in less than three months, on 21.08.2023, the Italian ambassador forwarded
the draft-agreement, while on 06.10.2023, it forwarded a modified version. The reaction from
the Albanian side was immediate; in less than 48h, on Friday, 25.08.2023, with the order of
the Prime Minister, Order no. 99, an inter-institutional working group was set up with
representatives of Albanian institutions to negotiate this agreement. The Deputy Minister of
Defense chaired the working group. The working group included representatives from
various Ministries — such as the Ministry of Justice, the Ministry of Foreign Affairs, the
Ministry of Finance and Economy, and the Ministry of Interior — as well as representatives
from the State Police and the General Staff of the Armed Forces.

In two different acts, on 13.09.2023 and 13.10.2023, after the authorization of the
Prime Minister, full powers from the Ministry of Foreign Affairs were requested to be issued
to the members of the negotiating group. On 25.09.2023 and 13.10.2023, the Minister of
Foreign Affairs issued the powers to negotiate the draft agreement. On 17 and 18.10.2023,
talks were held at the technical level on the content of the draft agreement. On 03.11.2023,
several steps were concluded on the same day: 1. The Albanian party identified the two areas
of use in Lezhé; 2. The Italian party sent the protocol's final version; 3. The Albanian Ministry
of Defense requested an opinion from different Albanian institutions on the draft decision
for the approval in principle of the Migration Protocol; and, 4. Different Albanian institutions
approved, in principle, the Protocol. Later, on 06.11.2023, other two final steps were
concluded: 1. The Albanian Council of Ministers approved in principle the Protocol on
Migration; and 2. The two countries' prime ministers signed the Protocol.

Focusing now on the ratification of the Protocol by the Albanian Parliament, on
15.11.2023, the Council of Ministers approved the draft-bill and proposed it to the
Parliament on 17.11.2023. Three different parliamentary committees — the principal, the
Committee for National Security, and the advisory committees, the Committee for Legal
Affairs, Public Administration and Human Rights, and the Committee for Foreign Policy —
approved it on 05.12.2023 and 11.12.2023. The draft-bill should have been discussed by the
Parliament on 14.12.2023.

Based on Article 134(1)(c) Albanian Constitution,” thirty Albanian deputies requested
the decision of constitutionality of the Constitutional Court on 06.12.2023. Moreover, on 11
and 13 December 2023, it was asked to suspend the approval by the Parliament. After the

2 1. The Constitutional Court initiates a proceeding only on the request of: c. not less than one-fifth of the
deputies.
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first filter, on 13.12.2023, the Constitutional Court decided to transfer the case to a plenary
session. As a result, the ratification process was suspended.

The Court decided on 29.01.2024 and published its motivation on 19.02.2024, which
was within 30 days. Although on 10.01.2024 it was requested by the applicants to have a
public plenary session since this protocol included the public's interests, the Court rejected
this decision by underlying that there are no new facts to change its position from the one
stated on 13.12.2023, when the Constitutional Court decided to transfer the case to a plenary
session.

2. Reguest for Constitutional Review: The Applicants

Although the request originated from 30 Albanian Deputies, the Albanian Omnibus
also took a similar position, at least regarding the violation of human rights, Article 121(1)(b)
Constitution. The Council of Ministers defended its position, while the President and the
Parliament did not send any documents. While the President did not reply at all, the
Parliament stated that since the draft bill has not been approved, it is waiting for the decision
of the Constitutional Court to ratify the protocol.

The applicants underline that according to the Albanian Constitution, the President
should have been involved in the drafting process. In other words, according to Article
92(1)(€) and 121(1)(a) and (b), when the ratification and denunciation of international
agreements involve territory, peace, alliances, political and military issues or human rights
and freedoms, and obligations of citizens as provided in the Albanian Constitution, the
President shall be involved. Indeed, the Italy-Albanian Protocol deals with human rights
since, among others:

1. While foreigners coming to Albania are entitled to several constitutional rights —
among others, articles 24, 38, 47, 49, and 57 — individuals coming within this Protocol are
not entitled to these rights. This also violates the principle of equality before the law, since
foreigners who enter the Albanian territory within the framework of the Migration Protocol
enjoy fewer rights than other foreigners in the Albanian territory.

2. Foreigners who enter the Albanian territory, within the framework of the Protocol
on Migration, are kept confined in the reception centers for the entire duration of the
procedure of evaluation of their requests for international protection. Personal freedom of
movement and the right to due process, guaranteed by articles 27 and 42 of the Constitution,
are violated.

3. The Protocol on Migration does not recognize the possibility for migrants from
these centers to ask for international protection from Albanian authorities, thus violating
Article 40 of the Constitution.

4. The Protocol needs clear rules regarding protecting the principle of prohibition of
collective expulsion, established in Article 39 of the Albanian Constitution.

In addition, the applicant highlights the absence of publication of the bylaw of the
Council of Ministers of 06.11.2023 that approved in principle the Protocol on Migration in
the Official Gazette. Furthermore, the Albanian Constitutional Court might request an
advisory opinion from the ECtHR on questions of principle relating to the interpretation or
application of the rights and freedoms defined in the Convention or the protocols thereto.
Although neither the applicants nor the Constitutional judges have clearly stated it, Albania is a
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party to Protocol No. 16 to the ECHR, that states that #he highest courts and tribunals of a High
Contracting Party may request the Court to give advisory opinions on questions of principle relating to the
interpretation or application of the rights and freedoms defined in the Convention or the protocols thereto (Article
1(1)).

The Council of Ministers has defended its position by undetlying:

1. The Italian-Albanian Protocol of 2023 is based on a general framework: the Treaty of
Friendship and Cooperation between the Italian Republic and the Republic of Albania of 1995
(Treaty of Friendship), where Article 19 deals with migration flows’. Indeed, the Treaty of
Friendship is mentioned in the Preamble of the Italy-Albanian Protocol of 2023.

2. The bylaw of the Council of Ministers of 06.11.2023, which approved in principle the
Protocol on Migration, should not have been published in the Official Gazette since it is an act
of individual character and, as such, according to the law, it is not mandatory for publication.

3. Migrants who are subject to this Protocol are not subject to the Albanian legislation
since they have filed an asylum application in Italy.

4. Migrants staying in these centers will be treated according to Italian, EU, and
international laws. Thus, their freedom of movement is limited for security reasons to provide
an answer to their asylum applications.

5. Migrants whose requests will be denied by the Italian authorities still have the right to
file for international protection in Albania.

0. The protocol does not establish clear rules regarding the modalities of removal of
foreigners in these areas once its duration has finished. Thus, collective expulsion is an a priori
consideration. The Italian party shall carry out the removal of migrants from the Albanian
territory. In case of non-respect of obligations by the Italian side, the Albanian side has the right
to denounce and terminate the Migration Protocol unilaterally, according to its provisions.

3. The Decision of the Court

The Albanian Constitutional Court consists of 9 members: three members are
appointed by the President of the Republic; three members are elected by the Parliament;
and, three members are elected by the Supreme Court. After a few years of deadlock due to
the Vetting process, 2018-2021, currently, the Albanian Constitutional Court has 9 members;
6 females and 3 males.

Jurisdiction of the Constitutional Court:
Based on Article 131(1)(b) Constitution®, in the case of international treaties, the

Constitutional Court can conduct only preliminary control of the constitutionality of
international agreements before the ratification by law of the Patliament’.

3 Article 19 (1): The contracting parties agree to give priotity importance to a close and incisive collaboration
between the two countries to regulate, in the revised of current legislation, migratory flows. The Italian version
can be found: https://itra.esteti.it/Search/Allegati/40962.

* The Constitutional Court decides on: b. the compatibility of international agreements with the Constitution,
prior to their ratification.

5 Albanian Constitutional Court, no. 36 of 16.06.2023; Albanian Constitutional Court, no. 15 of 15.04.2010.
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Legitimation of the applicant:

Based on Article 134(1)© Constitution’, one-fifth of the deputies are legitimized to
request a ruling on the constitutionality of an international agreement since the public interest
is presumed’. Furthermore, the abstract constitutional review aims to avoid the creation of
adverse effects that might come from the ratification of these international treaties®.

Constitutionality of the Protocol

According to Article 2(1)(c) Vienna Convention’, “full powers” means a document
emanating from the competent authority of a State designating a person or persons to
represent the State for negotiating, adopting or authenticating the text of a treaty, for
expressing the consent of the State to be bound by a treaty, or for accomplishing any other
act with respect to a treaty. Thus, the Constitutional Court shall verify if the President should
have been included in the drafting process of this Protocol since, according to Article 92(1)(€)
and 121(1)(a) and (b), when the ratification and denunciation of international agreements
involve territory, peace, alliances, political and military issues or human rights and freedoms,
and obligations of citizens as provided in the Constitution, the President shall be involved.

Constitutionality of the Protocol and Article 121(1)(a): territory

The Court underlined that territory can be seen in two different aspects: physical
territory or jurisdiction. Focusing on the physical territory, the Italy-Albanian Protocol states
that the Protocol does not deal with the physical territory for two main reasons. First, the
Albanian party recognizes the Italian side's right to use the areas (Article 3(1)). In other
words, the Albanian territory has remained the same since it remains under Albanian
sovereignty, but the Italian party has the right to use it. Second, the Italian party will use the
Albanian parts temporarily and not permanently (Article 13(2)).

Focusing on the judicial aspect of the territory, the reasoning of the Court is the
following: first, it justifies the Italian extraterritorial jurisdiction, and then it places
international treaties in the Albanian legal hierarchy. The Court’s reasoning is based on the
assumption that international law allows the exercise of the jurisdiction of a foreign State due
to the need that the foreign State may have for the exercise of jurisdiction beyond its physical
territory (par. 38). Then, the Court cites some decisions of the ECtHR, where first the
jurisdiction over the physical territory is assumed (Ilascu and others v. Moldova and Russia,
dated 08.07.2004, § 311) and then there is also the possibility of extraterritorial jurisdiction
(Bankovi¢ and others v. Belgium, dated 12.12.2001, §§ 68 - 70, 73; Loizidou v. Turkey (initial
objections), dated 23.03.1995, § 62 Bankovic v. Belgium and 16 other States, dated
12.12.2001, § 59). According to the UNHCR’s position, asylum-seekers and refugees should
ordinarily be processed in the territory of the State where they arrive, or which otherwise has
jurisdiction over them. This also aligns with general State practice (Article 1 Guidelines for
bilateral and/or multilateral asylum-secker transfer agreements, May 2013). Thus, the Italian

¢ The Constitutional Court initiates a proceeding only on the request of: c. not less than one-fifth of the
deputies.

7 Albanian Constitutional Coutt, no. 15 of 15.04.2010.

8 Albanian Constitutional Court, no. 35 of 15.06.2023; Albanian Constitutional Court, no. 2 of 18.01.2017.

o Although it is not stated, it is Vienna Convention on the Law of Treaties 1969.
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extraterritorial jurisdiction is justified since asylum seekers ask for international protection in
Ttaly.

After justifying the Italian extraterritorial jurisdiction based on the Italian need for
solidarity in the management of refugee flow, it underlines that international treaties are
under the protection of constitutional norms (Article 116 Constitution). In other words, the
Constitution has the highest position in the Albanian legal hierarchy . Thus, although the
Italian authority has jurisdiction over these territories, Albanian constitutional norms are also
applied to these migrants. As a result, migrants’ rights cannot be limited more than the
limitations established by the ECHR'"' since the application of international duties — in this
case, the Protocol — cannot justify narrowing fundamental human rights'.

To sum up, the Italy-Albania Protocol does not impact on the physical Albanian
territory since Albanian sovereignty remains the same, and the Italian party has the temporal
administrative use of these areas. In addition, the Protocol does not impact on the judicial
aspect of the Albanian territory since the Italian extraterritorial jurisdiction is justified based
on needs, and, in Albania, based on Article 116 Constitution, international treaties are subject
to the application of fundamental constitutional rights. In other words, it seems that in these
areas, there is a double jurisdiction: fundamental constitutional norms of the Albanian
Constitution based on the legal hierarchy established in Article 116 Albanian Constitution
and temporary administrative jurisdiction of the Italian party justified on various Articles of
the Italy-Albania Protocol on Illegal Migration.

Constitutionality of the Protocol and Article 121 (1)(b): human rights

On this point, the premise of the Constitutional Court is that the concept of human
rights as established in Article 121(1)(b) of the Constitution shall be construed in a narrow
manner: there is the need for the involvement of the President if an international treaty
creates new rights and freedoms to the person beyond those foreseen in the internal legal
order or if it brings additional restrictions on the existing rights and freedoms. Based on the
major opinion of the Constitutional Court, the Italian-Albanian Protocol on Illegal Migration
does not deal with human rights for several reasons. First, according to the Protocol and
Article 27(2)(dh) of the Albanian Constitution, a person's liberty may be limited to illegal
entry at state borders. Second, Italian legislation requires that the asylum application be
reviewed within 28 days, and the Protocol establishes a time limitation of 30 days. Third, in
this area, there is a double jurisdiction: Albanian jurisdiction for the protection of
fundamental constitutional rights as well as international liabilities for States and an Italian
jurisdiction for the administrative issues concerning the use of these areas.

Last but not least, since Article 121(1)(b) of the Albanian Constitution shall be
interested in a narrow manner and there is a double jurisdiction in this area, there is no need
to ask for an advisory opinion from the ECtHR.

Powers for the drafting procedure

According to the Constitutional Court, the Treaty of Friendship of 1995 is an
international treaty, already ratified by the Albanian Parliament. This treaty is the framework

10 Albanian Constitutional Court, no. 5 of 05.02.2014; Albanian Constitutional Coutt, no. 3 of 20.02.2006.
11 Albanian Constitutional Court, no. 9 of 23.03.2010; Albanian Constitutional Court, no. 24 of 13.06.2007.
12 Albanian Constitutional Court, no. 4 of 15.02.2021; Albanian Constitutional Court, no. 20 of 01.06.2011.
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for the current Protocol since Article 5 Treaty of Friendship establishes periodic
consultations, and its Article 19 deals with migration flows. Furthermore, there is double
jurisdiction in these areas. Thus, for these reasons, there is no need for the involvement of
the President.

4. The Decision of the Court: Dissenting Opinions

Four out of nine judges disagreed with the Italian-Albanian Protocol by considering
how it deals with territory and/or human rights. Their opinions have been published and are
divided into two minor opinions: three judges have declared that this protocol deals with
Albanian territory and human rights. In contrast, one judge underlines that this Protocol
deals with Albanian territory. However, both the minority groups agree that this Protocol is
a political agreement, and it should have been declared unconstitutional since the President
should have been involved in the drafting process.

First dissenting Opinion

According to three judges®, the fact that the Protocol uses civil law terms — the use of
property — also includes rights related to public law since it limits the Albanian jurisdiction
in this area. For instance, the construction and management of these structures are to be
performed according to the Italian legislation (Article 4(2) and Article 5(1) Protocol).
Moreover, several limitations to the Albanian jurisdiction have been established; such as the
prohibition from entering the territory of the two zones (Article 6(3)), the prohibition to
seize and/or confiscate the documentation administered by the Italian authorities in these
zones (Article 6(8)), as well as the ban on the exercise of criminal prosecution towards the
Italian personnel, except for cases where they commit off-duty criminal offenses provided
for by Albanian legislation and only where these are committed to the detriment of Albanian
citizens or the Albanian State (Article 7(5)). In other words, the Protocol is not part of private
law rather than public law. Thus, the Protocol deals with Article 121(1)(a) Albanian
Constitution, with the concept of territory.

In addition, according to these judges, the Protocol also deals with human rights since
it deals with irregular migrants coming to Italy and sent to Albania. Since in this area,
Albanian jurisdiction will not be applied, it is worth noting that the detention of migrants in
areas of the Albanian territory, where the Albanian legislation is not applied and where the
Albanian authorities are not allowed to enter and act, represents a pure constitutional
problem related to the fundamental rights of the migrants who will be sheltered in those
areas.

Considering these problems and the fact that this is a political agreement, the President
should have represented Albania. Otherwise, Article 7 Albanian Constitution, providing for
the separation and balancing of powers, is violated. On the contrary, the government has the
authority to represent Albania for agreements of an economic, cultural, commercial exchange
nature, etc'.

13 Ms. Marsida Xhaferllari, Ms. Sonila Bejtja, and Mr. Ilir Toska
14 Albanian Constitutional Coutt, no. 15 of 15.04.2010.
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Again, these judges have underlined that the Treaty of Friendship of 1995 cannot be
considered a framework for the current Protocol since Article 19 aimed at regulating seasonal
Albanian migration in Italy, also stated in its attendant relation,” rather than irregular
migration from third countries in Italy.

Second dissenting Opinion

The other judge', who wrote a dissenting opinion, underlined that this agreement was
political. As a result, the President should have been involved in order to highlight the
principle of democracy as well as the rule of law'’. Thus, the absence of presidential
involvement in political agreements violates Article 7 (separation and balancing of powers)
and presidential competencies (Article 92 Constitution)."®

In addition, the Treaty of Friendship of 1995 cannot be considered as the framework
for this Protocol since the Albanian Constitution prevails over international treaties (Article
116 Albanian Constitution)'. Thus, Article 92(1)(€) Albanian Constitution® should have
been applied.

This judge agrees with the majority that this Protocol does not deal with human rights
since human rights should be considered narrowly. However, it disagrees with the majority
group because Italian jurisdiction will be exercised in the relevant part of the Albanian
territory, which is part of the notion of territory, as established by Article 1221(1)(a) Albanian
Constitution.

5. Discussions

The pre-screening asylum process has been externalized in recent years at the EU and
national levels.

At the EU level, the New Pact on Migration and Asylum proposed by the EU
Commission in September 2020 also aimed to a global solidarization of the asylum process.
After a few years, on December 2023, the European Parliament and the Council agreed on
its five key proposals. The externalization of the (pre-)screening asylum process has also been
used at the national level. Two examples can be given: the so-called Pacific Solution and the
UK-Rwanda Agreement on an Asylum Partnership. Nevertheless, all these types of
agreements have been criticized by the legal doctrine™.

15 «The Contracting Parties recognize the need to control the migratory flow through the development of
cooperation between the competent bodies and the conclusion of an organic agreement that also regulates the
admission of citizens of both countries to the seasonal labor market, in accordance with the legislation in force»
(Page 1).

16 Ms. Elsa Toska.

17 Albanian Constitutional Court, no. 15 of 15.04.2010.

18 Albanian Constitutional Court, no. 34 of 20.12.2005.

19 Albanian Constitutional Court, no. 55 of 27.07.2016; Albanian Constitutional Court, no. 16 of 10.04.2015;
Albanian Constitutional Coutt, no. 5 of 05.02.2015; Albanian Constitutional Coutrt, no. 5 of 05.02.2014.

20 The President also .... enters into international agreements according to law.

2L M. MCQUINN, Poliey Incoberence? The UK—Rwanda Asylum Partnership Arrangement, Past and Present Migration
Challenges: What European and American History Can Teach Us, 2024, pp. 219-245; A.B. AKAL, Third Country
Processing Regimes and the Violation of the Principle of Non-Refoulement: A Case Study of Australia’s Pacific Solution, in
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To help the screening asylum process, in November 2023, the Italian Government and
the Albanian Government signed the said protocol regarding illegal migration. This
agreement aimed to give to the Italian authorities temporal administration of two areas in
Albania. A group of Albanian deputies challenged the constitutionality of this Protocol.
Nevertheless, five out of nine judges considered this Protocol as constitutional by underlying
two main arguments. First, the Protocol does not violate the integrity of the Albanian
territory because Albanian sovereignty remains, and Italy will only have the temporal
administration. In addition, the Albanian constitutional jurisdiction will will be stll applied in
these areas, while Italy will take temporary possession of the area. Second, #he Protocol on
Migration, in essence, does not create new fundamental constitutional rights and freedoms, nor does it introduce
additional restrictions on existing human rights and freedoms, beyond those provided by the Albanian legal
order (par. 64). For these reasons, but also because human rights should be considered
through a narrow interpretation, the Albanian Constitutional Court did not endorse the
proposal to submit a request for an advisory opinion of the ECtHR, according to Protocol
No. 16 ECHR, that Albania has ratified.

However, four out of nine judges considered this Protocol unconstitutional through
two different dissenting opinions. First, the first group of three judges considered that the
Protocol violated Albanian territory and human rights. The second dissenting opinion,
written individually by another judge, underlined that the Protocol violates the Albanian
territory. However, all four judges agreed on two points. First, the Protocol of 2023 is a
political agreement. Considering the Albanian Constitution, Article 92(1)(€) and 121(1)(a)
and (b), as well as the Albanian Constitutional case law,* for international agreements with
a political nature, the competence lies with the President. Second, the Treaty of Friendship
of 1995 cannot be considered as the legal framework for the Protocol of 2023, because the
migration flow referred to in the 1995 Treaty mainly consisted of the Albanian migration
flow to Italy rather than third country migration to Italy (first dissenting opinion) or because
Article 92(1)(€) Albanian Constitution underlines that the President shall sign the
international treaties (second dissenting opinion).

The Albanian Constitutional Court comprises nine members; five of which considered
the Protocol constitutional. This majority is narrow. Thus, it should have been wiser to
request an advisory opinion from the ECtHR, as requested by the applicants, also
considering that Albania has ratified Protocol No. 16 ECHR.

Journal of International Migration and Integration, 2023, pp. 231-248; M. COLLYER, S. UTTARA, Offshoring Refugees:
Colonial Echoes of the UK-Rwanda Migration and Economic Development Partnership, in Social Sciences, 2023, p. 451; M.
LivB, UK-Ruwanda migration plan fails to safegnard refugees’ medical care, say campaigners, 2022; E. WEBER, The Pacific
Solution—A Catastrophe for the Pacific!?, in Environment and Ecology Research, 2015, pp. 96-107; S. TAYLOR, The Pacific
solution or a Pacific nightmare?: The difference between burden shifting and responsibility sharing, in Asian-Pacific Law and
Poliey Journal, 2005.

22 Albanian Constitutional Coutt, no. 15 of 15.04.2010.
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